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TERRORISM (PREVENTATIVE DETENTION) BILL 2005 
Second Reading 

Resumed from 1 December 2005. 

MS S.E. WALKER (Nedlands) [12.10 pm]:  The opposition supports the Terrorism (Preventative Detention) 
Bill 2005.  The bill, according to the short title, is - 

An Act to authorise temporary detention in order to prevent the occurrence of a terrorist act or preserve 
evidence of, or relating to, a recent terrorist act; and for other purposes. 

When I looked at this bill, I went through it with a fine toothcomb.  I thought it appropriate to set on record, and 
I will do shortly, what the bill actually does.  I am sure that Western Australian citizens would like to know, as 
would my colleagues, the practical realities of what this bill does in effect.  Before I do that, what this bill does is 
very conveniently outlined in a submission by the Law Society of Western Australia to the Attorney General on 
28 February 2006, a copy of which the Attorney General very kindly passed me about an hour ago.  It reads -  

The Bill -  
That is the bill before us now - 

was second read in the Legislative Assembly on 1 December 2005.  It is the second piece of legislation 
in the State Government’s anti-terrorism package.  The Terrorism (Extraordinary Powers) Act 2005 
received assent on 9 December 2005.   
The Bill is intended to put State police in a position to prevent an act of terrorism in Western Australia 
and to facilitate the prosecution of perpetrators of terrorist acts.   
At the Council of Australian Governments (COAG) meeting on 27 September 2005, the then-Premier, 
the Hon Dr G. Gallop, agreed to implement the measures which are the substance of this Bill.  The bill 
is an important supplement to the Commonwealth Anti-Terrorism Acts 1 and 2 of 2005.  Those Acts 
were only passed following agreement at COAG to refer State power.  

I want to say a few things about the Law Society submission.  The Law Society did not bother to send a copy to 
me as shadow Attorney General - not that I think that I am that important, but I think the opposition is important.  
The opposition should have a copy so that it can understand where the Law Society is coming from on such an 
important piece of legislation.  I will come back to the fact that the Law Society does not support this bill.   
I had the wonderful opportunity in February of this year of going to the renaissance of the Law Summer School, 
which was held in the lecture room at the new University Club of Western Australia.  I was part of a procession.  
I must admit that I thought we were going in for a cup of tea, but we ended up having a lecture for about two and 
a half hours.  That was okay; it was very interesting because it was on the issues of preventative detention and 
human rights.  Although the opposition is supporting this bill, I believe it is incumbent upon the opposition to 
say something about what concerns members of the community about this bill and the tension between 
individual freedom and the measures that are being brought in with this bill.  Because I have 60 minutes, I would 
like to say something about the renaissance of the Law Summer School.  It was a marvellous initiative by the 
dean of the law school.  I was at law school for a very long time.  Someone asked me once if I had failed a lot.  It 
was not the case.  I had young children and I worked full time, so it took me a little while.  I want to put on 
record that it was the dean of the UWA law school, Professor Bill Ford, and the Law Society’s Gregory Boyle 
who planned the renaissance of the summer school.  After a decade in recess, the UWA law school and the Law 
Society of WA gave it new life.  Together they announced the renaissance, which happened in February 2006, 
with a program of distinguished and illustrious national and international speakers.  I would like to say 
something about the two keynote speakers, because I believe that if people want to look at this issue of 
preventative detention and they want to look at the different debates by leading academics, they could refer to 
two articles.  I have been able to get hold of one of those articles, which was by Professor Lee, who holds the Sir 
John Latham Chair of Law at Monash University and has done since 1995.  He is a full member of the Australia 
Council and a deputy chair of the Freedom of the Press Committee.  He deals mainly in constitutional law in 
Australia, Malaysia and Singapore, and administrative law, national security law and the Australian judiciary.   
If I have time, I will refer to some points that Professor Lee made about bringing preventative detention 
legislation into Australia.  The other keynote speaker was Lord Justice Sir Paul Kennedy, who spoke on the rule 
of law and changes in human rights in the age of terror.  Professor Lee’s paper was on law, liberty, the lesser evil 
and constitutional fidelity in troubled times.  The keynote speakers were very erudite, comprehensive, learned 
and, as I said, informative and thought-provoking.  The Law Summer School was for many years the major focus 
for the professional development of lawyers in Western Australia, and a tradition developed whereby current 
issues and topics of interest and importance were presented and vigorously debated by leading members of the 
profession and academics over several days.  An important aspect of the keynote address in this case was the title 



Extract from Hansard 
[ASSEMBLY - Thursday, 30 March 2006] 

 p941a-948a 
Ms Sue Walker 

 [2] 

which said that acts of terrorism have placed the debate about national security issues firmly on the stage.  A 
small subheading states - 

Acts of terrorism have placed the debate about national security issues firmly on centre stage.  In the 
face of such ever-present threats, are governments justified in abridging individual rights and liberties 
as ‘the lesser evil’ to terrorist attack? 
Emergencies arising from terrorist acts often lead to the extraordinary use of executive powers by 
governments claiming to act for the public good.  Sometimes this can even involve a temporary 
suspension of the rule of law.  How are human rights to be protected and defended under these 
conditions?  How do governments justify repressive actions to their citizens and how are citizens to 
judge these measures? 

I raise that matter because terrorism and the measures that have been introduced have raised concerns.  I have 
received a few letters - not many - from people in my electorate, and I thought it incumbent on the opposition to 
at least say that we understand that people have an issue with these measures, but I believe the overwhelming 
majority of people in Australia support these bills. 
I have said something about what we have done in Western Australia but it is important, when we are discussing 
terrorism, to say something about what has been done about terrorism by the Australian federal government.  I 
looked at the Australian Government web site and was staggered to see the work that has been done by the 
federal government on protecting and securing Australia in the face of terrorism.  Under the heading “Australian 
Laws to Combat Terrorism”, the web site states - 

Australia has long played a leading role in the development of laws to combat terrorism. In fact, the 
Australian Government has introduced an extensive legislative regime around counter-terrorism, 
national security and other cross-jurisdictional offences. The Crimes Act 1914 covered a number of 
offences, however with the events of the past few years, new legislation has been enacted to ensure 
Australia and Australians are protected from emerging threats. 

I want to record the key pieces of Australia’s national security legislation, because we are enacting the second 
piece of legislation on terrorism in this state when, in fact, a range of measures have been taken by the Australian 
federal government, and it is important that the Western Australian public knows what those measures are.  The 
Anti-Terrorism Act (No. 2) 2005, in fact, contains not only a code to allow for the listing of organisations that 
advocate the doing of a terrorist act as terrorist organisations, but also combines the procedures for preventative 
detention and control orders.  Control orders were contained in the bill that we passed in Parliament last year.  
WA, therefore, has two bills to cover these aspects, but they are contained in one federal act.  The Anti-
Terrorism Act 2004 includes amendments to the Crimes Act to strengthen the powers of Australia’s law 
enforcement authorities, setting minimum non-parole periods for terrorism offences and tightening bail 
conditions for those charged with terrorism offences, as well as other initiatives.  The Anti-Terrorism Act (No. 2) 
2004 makes it an offence to intentionally associate with a person who is a member of a listed terrorist 
organisation, as well as other initiatives.  The Anti-Terrorism Act (No. 3) 2004 amends the Passports Act 1938, 
the Australian Intelligence Security Act 1979 and the Crimes Act 1914 to improve Australia’s counter-terrorism 
legal framework as well as other initiatives.   

The Australian Security Intelligence Organisation Legislation Amendment (Terrorism) Act 2003 empowers 
ASIO to obtain a warrant to detain and question a person who may have information important to the gathering 
of intelligence on terrorist activities.  I have been through the bill before the house.  That warrant is referred to in 
relation to the suspension of a preventative detention order.  The Border Security Legislation Amendment Act 
2002 deals with border surveillance and the movement of people, the movement of goods and the controls to 
monitor this activity.  The Crimes Act 1914 was amended to allow the powers of authorities to investigate it and 
many other related issues, including sabotage, treachery and disclosure of information.  The Crimes Amendment 
Act 2002 allowed forensics to be used to identify the victims of the Bali bombings.  The Criminal Code 
Amendment (Anti-Hoax and Other Measures) Act 2002 is another act among some of the federal legislation.  
Further legislation is listed on another two pages.  I urge members who are interested in what is being done in 
Australia to combat terrorism, to access the site of the Australian government Attorney-General’s Department.  
They will see for themselves the raft of measures introduced Australia-wide.  We, in this Assembly, might think 
there are only two pieces of legislation on foot when in fact a raft of legislation is on foot.   

Before I examine the bill in detail and outline its measures, I will refer to the Law Society’s view, of which I was 
unaware until about an hour ago.  As I said, I am disappointed that the Law Society does not send its 
submissions to the opposition.  Last year I had an interview and spoke for an hour with the chief executive 
officer and the president of the Law Council of New South Wales.  It is very interesting that the NSW Law 
Council contributes to debate on issues in New South Wales.  I have raised this with the Law Society of Western 
Australia because it is important.   
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Before the 2005 state election, the opposition proposed some excellent policies, as the Minister for Justice will 
remember.   

Mr J.B. D’Orazio:  Which ones were they? 

Ms S.E. WALKER:  There were lots of them; I will send them to him.  The government is actually going to 
adopt some of them.  When the opposition launched a really good policy, the Law Society accused it of 
participating in a bidding war.  That was a very poor remark.  It would have taken some time and effort to 
examine and understand the proposals.  I hope the Law Society in this state does what the Law Council in New 
South Wales does and initiate policies on issues that are significant in the community.  The NSW Law Council 
presented a paper on those issues.  We do not have to adopt the WA Law Society’s stance.  Obviously, the 
government has not done so with this legislation.  I notice that the WA Law Society has said that it opposes this 
bill, while we as politicians support the bill.  It is fair to the Law Society that I read its letter, which states -  

The Society opposes the Bill as an unjustified infringement of civil liberties.  It endorses the comments 
of the Law Council of Australia in its submission to the Senate Legal and Constitutional Committee 
concerning the Anti- Terrorism (# 2) Bill 2005.   

That bill provides for preventative detention and control orders.  It continues -  

The Law Council of Australia sees it as important that submissions made to Government in relation to 
all State preventative detention Bills be nationally consistent.   

This bill essentially follows the commonwealth bill - we will get to that in debate - but I understand that this bill 
contains more safeguards. 

I will go through this bill in consideration in detail.  It includes a few things that are not in the commonwealth 
legislation; for example, a compensation provision, which is new to Western Australia.  I would like that 
explained.  I can see the minister raising his eyebrows.  The letter from the Law Society continues -  

 The Society agrees with this view - 

That is, the Law Council’s view. 

 and refers the Attorney General to all of the concerns which have been carefully addressed by the Law 
Council of Australia.   

 The Society considers that this State Bill has better safeguards than the Commonwealth and other State 
Bills.  The Bill does not apply to children.  Importantly the use of force provisions are not as wide as the 
Commonwealth and other State Premiers asked for at COAG.  The Bill does not endorse a “shoot to 
kill” policy and this is to be commended.   

The credit for that must go to former Premier Hon Geoff Gallop.  It was at his insistence that that is not part of 
the bill.  To continue -  

 Importantly, the Bill has a mandatory requirement for almost immediate review by the Supreme Court 
of a PDO.  Although the Bill allows for legal representation (and presumably Legal Aid would be 
granted in such a circumstance), the Society believes the Bill would be improved by requiring the State 
to fund legal representation for anyone detained under a PDO.   

I know that last year this Parliament passed amendments to the Legal Aid Commission Act concerning particular 
classes of persons, and I am not sure whether this government will do anything about that aspect.  The Law 
Society of Western Australia has strong feelings about this bill; its letter continues -  

 The Society also is concerned about the restrictions in relation to lawyers, particularly the monitoring of 
discussions between lawyers and their detainee clients.  Although there is a safeguard in terms of 
disclosure offences by the police officer monitoring the conversation, the Society vigorously opposes 
the loss of confidentiality between client and detainee in these circumstances.  Although the Bill 
expressly preserves legal professional privilege, this is of little real value in light of the express 
provisions of the Bill.   

 The Society opposes also the draconian penalties which are imposed on lawyers (and indeed others) 
who breach the very onerous disclosure provisions of the Bill.   

I do not agree with that.  It is vitally important that when terrorists cause enormous damage, death and 
destruction to the state or its citizens, people should be able to disclose that fact.  The terrorists should cop it.  I 
am disappointed that the Law Society obviously raises some issues that I would like to discuss with them, my 
leader and my colleagues in the party room, but we did not have that opportunity.  In fairness to the Law Society, 
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I present its views to the Parliament so that members can see where it and the Law Council of Australia are 
coming from.   

I looked at the Law Council of Australia’s submission to the Senate Legal and Constitutional Committee.  I will 
come back to that.  In the meantime, I will go through the bill in detail so members can understand what this bill 
will do.   

First, I refer to the federal Attorney-General’s second reading speech on the Anti-Terrorism Bill (No 2) 2005 in 
which he spells out the difference between control orders, which were the subject of the last bill before this 
Parliament, and preventative detention orders.  He says -  

 Much of the discussion -  

And that is true, because it formed the basis of the keynote speakers at the renaissance of the Law Summer 
School -  

 has focused on the control orders and preventative detention regimes and their extensive safeguards.  

 Firstly, in considering whether to apply for or issue a control order the personal circumstances of an 
individual will need to be balanced against the threat to the community.   

 This does not mean that personal circumstances will outweigh the assessment of the threat, but it is 
recognised that both issues need to be taken into account.  

  Under the control order regime:  

•  an “interim” control order is made initially.  The person the subject of the order may 
attend the court and make representations when the court decides to confirm, void or 
revoke the order;  

•  the control order does not come into effect until the person is notified. 

•  the person can apply for the order to be revoked, varied or declared void as soon as the 
person is notified that an order has been confirmed. 

•  the person and their lawyer may have a copy of the grounds for making or varying the 
order; 

  Under the preventative detention regime: 

•  the order, as well as the treatment of the person detained, would be subject to judicial 
review.  There is also built in merits review including when the police seek a continued 
preventative detention order - 

which we have in this bill.  Further - 

•  At that time the person detained or their legal representative can provide the police with 
additional information concerning the preventative detention order. 

•  The issuing authority is required to consider afresh the merits of making the order and to 
be satisfied, after taking into account relevant information, including information provided 
to the police by the person subject to the order, that the conditions for the order are met. 

There are two orders in the one bill at the federal level.  This is the second bill that has included a preventative 
detention order.  I wanted to give a brief overview of that.  I was told a couple of days ago that the Criminal 
Lawyers Association made a submission to the Liberal Party.  Today I rang Belinda Lonsdale, the president.  I 
could not get her.  I rang Phil Urquhart, the vice-president.  He did not have a copy.  I now understand from 
Belinda Lonsdale that there is no submission from the Criminal Lawyers Association to the Liberal opposition.   

Mr J.B. D’Orazio:  I thought the member for Hillarys made comment that he had that. 

Ms S.E. WALKER:  I do not know who that is from but it is certainly not from the Criminal Lawyers 
Association of Western Australia.  I phoned Belinda Lonsdale and she sent me a message that she is supporting 
the view of the Law Society of Western Australia and that the association, of which I was once a member, has 
definitely not issued a paper.  I wanted to get a copy of it so that I could, quite rightly, put its concerns before 
this Parliament.  I am hoping that the Criminal Lawyers Association will send a copy to me and the shadow 
minister for justice, so that we have some idea of its views.   

What does this bill do?  This may seem quite tedious, but I have gone through the legislation because it is 
important that we, as parliamentarians, know what this bill does.  This is my take on the bill.  The bill will allow 
police to take into custody a person who they believe is going to engage in a terrorist act, who possesses a thing 
that is connected with the preparation for or the engagement of a person in a terrorist act, or has done an act in 
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preparation for or planning a terrorist act.  The police believe that making that order would substantially assist in 
preventing a terrorist act.  That definition is under clause 9.  Additionally, the terrorist act must be imminent - I 
will come to what a terrorist act is - or one that is expected to occur in any event at some time in the next two 
weeks.  Some people have said that this is really like snaffling someone off the streets.  I looked at this bill quite 
late last night, and found that a whole series of criteria must be met before a person can be apprehended.  The 
person must be 16 years of age or older and if, by chance, a person under 16 has been detained and the police 
officer is satisfied on reasonable grounds that the person is under 16, it is mandatory for the police, under the 
provisions of clause 16, to release that person as soon as practicable.  What is a terrorist act?  That is important 
too.  A terrorist act is defined in clause 6.  It reads - 

Meaning of “terrorist act” 
(1) For the purposes of this Act, an action or threat of action is a “terrorist act” if - 

 . . .  

 (b) the action is done or the threat is made with the intention of advancing a political, 
religious or ideological cause; and 

 (c) the action is done or the threat is made with the intention of - 

  (i) coercing, or influencing by intimidation, the government of the 
Commonwealth or a State, Territory or foreign country, or of part of a State, 
Territory or foreign country; or 

  (ii) intimidating the public, or a section of the public. 
What sort of act falls within that?  It must fall in line with one of the following actions in clause 6(2) - 

 (a) causes a person’s death; 

 (b) causes serious physical harm to a person; 

 (c) endangers a person’s life, other than the life of the person doing the act; 

 (d) creates a serious risk to the health or safety of the public; 

 (e) causes serious damage to property; or  

(f) seriously interferes with, seriously disrupts, or destroys, an electronic system including, but not 
limited to - 

 (i) an information system; 

 (ii) a telecommunications system; 

 (iii) a financial system;  

 (iv) a system used for the delivery of essential government services; 

 (v) a system used for, or by, an essential public utility; 

 (vi) a system used for, or by, a transport system.  
Subclause (3) provides examples of actions that are not considered an act of terrorism if the action - 

(a) is advocacy, protest, dissent or industrial action; and 

(b) is not intended - 

 (i) to cause a person’s death; 

 (ii) to cause serious physical harm to a person; 

 (iii) to endanger a person’s life, other than the life of the person doing the act; 

 (iv) to create a serious risk to the health or safety of the public. 
As I understand it, if anyone either does or threatens to do one of the abovementioned acts to any person or 
property, it is considered a reference to any person or property either within or outside Western Australia, and a 
reference to the public includes a reference to the public either inside or outside of Australia. 
Once certain criteria have been met, such as the terrorism suspect being aged over 16 and the threat being 
deemed to be imminent - that is, it is expected to occur within two weeks - the terrorist act falls under the 
relevant provisions of clause 6.  When reasonable grounds exist to believe that a terrorism act could take place, a 
police officer will make an application for a preventative detention order.  Clause (9)(3) states that a police 
officer can also apply for a PDO on behalf of a person if - 
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 (a) a terrorist act has occurred within the last 28 days; and 

 (b) it is necessary to detain the person under a preventative detention order so as to preserve 
evidence of, or relating to, the terrorist act. 

There are many criteria.  A police officer cannot seek a PDO of his own volition.  The Commissioner of Police 
authorises him to do so if the Commissioner of Police is satisfied on reasonable grounds that clause 9 applies to 
the person to whom it is meant to apply and that the PDO is reasonably necessary for the purpose of substantially 
assisting in the prevention of a terrorism act or preserving evidence.  That power of the police commissioner is a 
safeguard and is different from the provisions in legislation passed in the other states.  A police officer cannot act 
on his own volition; he must get the authority of the police commissioner.  However, the authority of the police 
commissioner can be delegated under clause 50(3), which states - 

The Commissioner, in writing, may authorise one or more Deputy Commissioners or other police 
officers who hold or are acting in a rank more senior than Superintendent for the purposes of this 
section. 

Although this provision states that the authorisation by the Commissioner of Police or his delegate must be made 
in writing, in an urgent matter it allows for the authorisation to be oral, as long as it is put in writing as soon as 
practicable after the PDO has been issued.  An application for a PDO must be made to either a judge or a retired 
judge of the Supreme Court acting in a personal capacity.  I am not sure why that is in the legislation.  Other 
states do not have that provision. 

Mr J.B. D’Orazio:  They do. 

Dr J.M. Woollard:  Not the ACT or South Australia. 

Mr J.B. D’Orazio:  The ACT legislation has not gone through yet. 

Dr J.M. Woollard:  They said no and it is going to go to the Supreme Court. 

Mr J.B. D’Orazio:  The advice I have is given on the advice of the commonwealth Solicitor General.  That is 
why it is included in the bill.  

Ms S.E. WALKER:  It is my time. 

Dr J.M. Woollard:  Sorry. 

Ms S.E. WALKER:  That is okay. 

Clause 11(3) states - 

An application for a preventative detention order must - 

(a) set out the facts and other grounds on which the applicant considers that the 
preventative detention order should be made; 

(b) specify the period for which the applicant is seeking to have the person detained 
under the order and set out the facts and other grounds on which the applicant 
considers that the person should be detained for that period; 

(c) set out the information (if any) that the applicant has about the person’s age or 
capacity to manage his or her affairs; and - 

The bill provides that a person who is unable to manage his or her affairs must be treated differently from 
someone who can.  The application must also - 

(d) set out the following - 

(i) the outcomes and particulars of all previous applications for preventative 
detention orders in relation to the person including information about any 
periods for which the person has been detained under another preventative 
detention order; 

(ii) the information (if any) that the applicant has about the outcomes and 
particulars of applications under a corresponding law for the person’s 
detention including any information about periods for which the person has 
been detained under an order for the person’s detention made under a 
corresponding law; 

(iii) the information (if any) that the applicant has about any control order 
(including any interim control order) made in relation to the person under 
Division 104 of the Criminal Code of the Commonwealth. 
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The application for the preventative detention order must be made in person, on oath and in writing to an issuing 
authority, which is defined, as I said, as a judge or retired judge of the Supreme Court who has consented, in 
writing, to do that task or perform that role; that is, to be an issuing authority under clauses 4 and 7.  However, 
all that can be bypassed, and, under clause 12, in certain circumstances the PDO can be issued using remote 
communication, by fax, telephone, e-mail or radio.  That is the prerequisite for determining whether a person’s 
circumstances come within the ability of the Commissioner of Police to get a preventative detention order. 
What is a preventative detention order?  Under clause 13, it is a written order specifying that the person may be, 
firstly, taken into custody, and, secondly, kept in custody for a specified period of up to 14 days, or a shorter 
period.  If I am wrong in any of these matters, I would like the minister’s advisers, through the minister, to point 
it out to me during consideration in detail, as it is important that we understand exactly what these powers are 
because they are extreme.  The order must specify the name of the person, the length of custody and the date 
from which the custody runs.  The person and the police officer will not go to the court.  The hearing will not be 
held in court; the parties will go to the judge.  I am interested in knowing how they will do that.  Even though it 
will be a Supreme Court judge or a retired Supreme Court judge, a current Supreme Court judge will not hear the 
application as a judge of the Supreme Court; he will hear it in his personal capacity.  Although the application to 
the judge may be made on a Monday, that order will not have to be exercised that day.  Under clause 13(5), there 
is a time span of seven days within which to exercise the order. 

If the person is between 16 and 18 years of age or is incapable of managing his own affairs, a time period above 
the standard contact period for a person who is over 18 and who is capable of managing his affairs, which is a 
two-hour daily aggregate, may be provided for in the order; that is, the order may contain an extension of that 
two-hour period.  I will come to that.  When a person is taken into custody, under the order he is allowed to have 
a maximum aggregate period of contact with the outside world of only two hours.  However, if the person is 
between 16 and 18 years of age, or if the person is unable to manage his own affairs, that period can be 
increased, and it must be specified in the order.   

Under clause 17, the order can also contain a prohibited contact order.  I will come to that.  The judge cannot 
issue a preventative detention order unless he is satisfied that the person comes within clause 9, that it is 
reasonably necessary to do so to prevent a terrorist attack or that it will preserve evidence.  A person can also be 
the subject of multiple preventative detention orders for the same or a different terrorist act, but the aggregate 
period cannot exceed 14 days.  I believe this is important, minister.  Obviously, to take someone into 
preventative detention when he is not charged with anything would cause some people concern.  However, if a 
person gets a PDO for two days, the commissioner can apply to the court to extend that, as I understand it, but 
only up to a maximum of 14 days.  Even if the police become aware that the person, the subject of the order, is 
also involved in another terrorist act, that detention can still be only 14 days maximum, as I understand it.  What 
I am trying to get at is that a person cannot be detained indefinitely - that is, for a year, six months or three 
months - for different terrorist acts.  I would like clarification of that.  I read the bill carefully, and I think that is 
what it says.  Under clause 15, I think, although I am not sure, the period of 14 days is 14 days all up, 
irrespective of whether the terrorist act differs or not.  If the preventative detention order is issued without a 
prohibited contact order, that condition can subsequently be applied for as long as the Commissioner of Police 
authorises it in writing or, if it is urgent, orally.  That is provided for under clause 18.  I find it strange that the 
order cannot be revoked if a person is detained unless the police officer applies to a judge to do so.  That is stated 
in the bill.  However, there is provision in other parts of the bill for a police officer to release a person from a 
preventative detention order for the purposes of an ASIO warrant or to be questioned over an offence.  I do not 
believe that an officer has to refer back to a judge to obtain the release.  However, I would like that confirmed.  
Similarly, if a preventative detention order is in force and contains a condition of prohibited contact, that 
condition cannot be revoked unless by a judge, which is stated under clause 20. 

As I said earlier, a judge has to be a current or retired Supreme Court judge and must act personally.  I would 
like to know how this works and why it works this way in this state.  There is also a review provision, and a 
Supreme Court judge acts as a judge of that court for the purposes of the review.  What does an order entitle a 
police officer to do concerning the person subject to the order?  Although a certain police officer may be 
authorised by the Commissioner of Police to obtain an order, any officer can bring the person who is the subject 
of the preventative detention order into custody.  As soon as the preventative detention order is made, the 
Commissioner of Police is to appoint a senior police officer to oversee the exercise of powers.  The senior police 
officer cannot have been involved in making the application for the PDO.  That is one of the safeguards.  I am 
not sure whether it is unique to Western Australia.  I will ask the minister about that during consideration in 
detail. 

Under clause 26, the police officer does not have to identify himself to the person unless requested to do so.  The 
member for Murray is not in the chamber to ask, but I am not sure whether police officers, as a matter of course, 
must identify themselves.  Clause 26(2) states - 
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A person in relation to whom a police officer is about to exercise, or is exercising, a power in this Part - 

A PDO - 

may request the officer to identify himself or herself. 

Subclause (3) states that a police officer requested by a person to identify himself must give that information. 

Mr R.C. Kucera:  It is the same. 

Ms S.E. WALKER:  Is that when an officer picks someone up? 

Mr R.C. Kucera:  Under the Police Act, if an officer is asked to supply identification, he must do so.   

Ms S.E. WALKER:  But he does not have to, does he? 

Mr R.C. Kucera:  He does not have to as a matter of course.  If a person requests it, it must be supplied. 

Ms S.E. WALKER:  Under clause 27, a police officer can obtain personal details of the person subject to a 
PDO.  I have a copy of the Criminal Investigation (Identifying People) Act 2002.  The act contains certain 
powers that enable police officers to make certain identifications of people. 

A police officer can enter any place for which he has reasonable grounds to believe that the person concerned 
can be found provided that, if it is a residence, it is not between the hours of 9.00 pm and 6.00 am unless it is not 
practicable for that time line to be kept or not doing so may result in the loss of evidence.  Clause 29 allows for a 
police officer to use such force as is reasonably necessary in the circumstances.  The clause states, in part - 

a police officer - 

(c) must not use more force, or subject the person to greater indignity, than is reasonably 
necessary in the circumstances; and 

(d) must not use force which causes death or grievous bodily harm unless that force is used 
lawfully in self-defence or defence of another. 

A police officer can search the person.  He can conduct a strict, frisk or basic search.  All those types of searches 
and what they mean are outlined in one of the schedules to the bill.  If the person is the subject of an ASIO 
warrant, the police officer must take steps to ensure that the person is dealt with under the warrant right away; 
that is, if there is an ASIO warrant, the police officer has the power to release a person from the PDO so that the 
person can be dealt with under that warrant.  Similarly, a person can be released from the preventative detention 
order to be arrested and dealt with for an offence.  That is at odds with clause 20, to which I referred before in 
relation to being released from a PDO by a Supreme Court judge.  If the police officer releases the person from 
the PDO, the release must be in writing, except in the particular circumstances outlined in clause 32, which is 
also at odds with clause 20.  The person will be kept in a prison if over 18 years of age, and a person between the 
ages of 16 and 18 will be kept in a detention centre, but will not have the same entitlements as a prisoner under 
clause 33(4)(b).  I will come back to that aspect. 

That is what happens to a person who is the subject of a preventative detention order.  What rights does that 
person have? 

Debate interrupted, pursuant to standing orders. 

[Continued on page 957.] 
 


